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5. Standard of Judicial Review

(2) Substantive Review

 Judicial review of substance.

The other element of judicial review is substantive review. While substantive review once again questions whether a 
decision-maker has the jurisdiction to make the decision that was made, this question is separate and distinct from 
procedural review. Procedural review is concerned with the process employed in reaching a decision and not with 
the decision itself, whereas substantive review considers the decision reached by the adjudicator.

Standard of review. Substantive review requires that a court first determine the correct standard of review to be 
applied. Finding the correct standard has long presented a challenge for courts considering issues of judicial 
review.1

Two-stage test for determining the level of deference owed. Prior to Canada (Minister of Citizenship and 
Immigration) v. Vavilov,2 the courts applied a two-stage test to determine the level of deference due for substantive 
decision-making. The first stage asked whether a standard of review had already been determined for a particular 
category of issue or decision. The Supreme Court expressed a strong preference for “summarily” resolving 
standard of review questions based on this categorical approach without resorting to a full standard of review 
analysis.3 However, if the answer to this first question was in the negative, then at the second step the courts were 
to apply a variety of “contextual factors” in order to determine the correct level of deference due.4 The three primary 
contextual factors were: the presence and wording of any privative clause contained in the administrative decision-
maker’s enabling statute;5 whether there was a discrete and special administrative regime in which the adjudicator 
had special expertise;6 and whether the question being asked was a question of law, fact, or mixed fact and law.7

Determining the Standard of Review post-Vavilov. In Vavilov,8 the Supreme Court revisited the test for 
determining whether to apply a reasonableness or correctness standard of review. The Court held that in all cases 
there is a presumption that the standard of review is reasonableness. This presumption may be rebutted in two 
circumstances: (i) where there is  legislative intent that the standard should be correctness; and (ii) where the rule 
of law requires that the standard of review be correctness. The legislature will have “intended” that a different 
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standard of review be applied where the legislation expressly prescribes the applicable standard of review or 
creates a statutory appeal mechanism from an administrative decision maker to a court.9 Where a statutory appeal 
mechanism exists, the ordinary standards of appellate review will apply.10 The “rule of law” exception to the 
reasonableness standard applies to the following categories of question: constitutional questions regarding the 
division of powers;11 questions of law that are of central importance to the legal system as a whole;12 and questions 
related to the jurisdictional boundaries between two or more administrative bodies.13

Correctness. Correctness provides the court with the widest scope for review. The correctness standard is applied 
to decisions for which there is only one right answer or for which the court has the authority to substitute its own 
answer. Under this concept of permissible review, the decision-maker must have decided correctly or else it loses 
jurisdiction. Under the correctness standard, the court may undertake its own reasoning process in order to arrive at 
the result that the judges find is correct, which is then compared or contrasted with the result arrived at by the 
administrative decision-maker.14 Post Vavilov, the correctness standard is only applied where: (i) there is legislative 
intent that the standard of review should be correctness; and (ii) where the rule of law requires that the standard of 
review be correctness.15 While the Supreme Court left the door open for the correctness standard to be applied in 
other types of circumstances, the court emphasized that any new basis for applying the correctness standard would 
be “exceptional”.16

Reasonableness. Reasonableness is deferential and applies when there is a range of reasonable outcomes that 
are defensible in light of the following factors: the governing statutory scheme; other relevant statutory or common 
law; the principles of statutory interpretation; the evidence before the decision maker and facts of which the decision 
maker may take notice; the submissions of the parties; the past practices and decisions of the administrative body; 
and the potential impact of the decision on the individual to whom it applies.17 The court is concerned with the 
existence of justification, transparency and intelligibility in terms of the decision that is actually made and whether 
the result falls within a range of defensible outcomes.18 Reasonableness is the presumptive standard in all cases of 
judicial review.19 This presumption is rebutted in favour of the correctness standard where legislative intent or the 
rule of law requires that the correctness standard be applied.20

Adequacy of reasons. As stated by the Supreme Court in Vavilov, “where reasons are required, they are the 
primary mechanism by which administrative decision makers show that their decisions are reasonable.”21 While the 
reasons provided by a decision-maker remain an important factor in the reasonableness analysis, in other cases 
the courts have considered both the actual reasons provided by a decision-maker and what other reasons were 
available that the decision-maker could have given, but did not. In Newfoundland and Labrador Nurses’ Union v. 
Newfoundland and Labrador, the Supreme Court held that the adequacy of a tribunal’s reasons for a decision is not 
in and of itself a standalone basis for quashing a decision as being unreasonable.22 The reasons provided by a 
decision-maker may be considered adequate even where they are “sparse” and/or do not make an explicit finding 
on each constituent element of a legal test.23 In some cases, a failure to provide any reasons at all will not render a 
decision unreasonable.24 Prior to declaring a decision unreasonable based on the adequacy of the reasons or the 
lack of reasons, the court must consider what reasons are available to support the decision and determine whether 
the outcome is reasonable in light of those available reasons.25 However, where a decision-maker provides detailed 
reasons incorrectly setting out the law, courts are not entitled to ignore the actual reasons provided by the decision-
maker and substitute their own.26

Judicial review and the Charter. The presumption in favour of the reasonableness standard continues to apply 
even where an administrative decision-maker’s decision involves the consideration of Charter rights or values.27 
However, where an administrative decision engages a Charter right, the reasonableness analysis primarily focuses 
on the issue of proportionality. The “reasonableness” of a decision is viewed from the perspective of whether it 
reflects a proportionate balancing of the Charter right or value and the decision-maker’s statutory mandate. A 
decision must give as full effect as possible to the Charter right at stake. If there was another option or avenue 
reasonably available to the decision-maker that would have sufficiently furthered the relevant statutory objective 
while having a lesser impact on the protected Charter right, then the decision does not fall within a range of 
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reasonable outcomes. Any such decision that disproportionately impacts a Charter right is regarded by the 
reviewing court as an unreasonable decision.28

Reasonable is not a sliding scale. The Supreme Court has repeatedly held that reasonableness is a single 
deferential standard and not a sliding scale.29 However, this clarification remains blurred by the Supreme Court’s 
finding that the single standard of reasonableness “takes its colour from the context” and that reasonableness must 
“be assessed in the context of the particular type of decision-making involved and all relevant factors”.30 The 
Supreme Court further elaborated on this issue in Vavilov, commenting that, rather than modulating the standard or 
degree of scrutiny that the reviewing court will apply to a decision, the particular context of a decision merely 
constrains what would be reasonable for a decision maker to decide in a given case.31

Future of substantive review. While Dunsmuir seemed to resolve many outstanding issues in the law of 
substantive review, the post-Dunsmuir jurisprudence raised many new questions and debates. The pre-Dunsmuir 
confusion regarding the difference between the standards of “patent unreasonableness” and “reasonableness 
simpliciter” was shifted to the difference between the standards of reasonableness and correctness. Questions also 
remain regarding what it means for “reasonableness” to be a single standard that varies based on the context. 
Significant disputes continue to arise at the Supreme Court, with much of the post-Dunsmuir jurisprudence on 
substantive review being characterized by multiple dissenting and/or concurring opinions. In one such decision, 
Justice Abella went as far as questioning whether the correctness standard of review might be eliminated altogether 
in the future.32 The Supreme Court’s recent decision, Vavilov attempted to resolve some of these questions 
regarding how to determine the appropriate standard of review and apply the reasonableness standard. Given how 
recently Vavilov was released, the precise impact of the decision and its new approach to the standard of review 
analysis is not yet known.
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